Cases of Note: Copyright Preempts Invasion of Privacy by Strauch, Bruce et al.
Against the Grain
Volume 27 | Issue 2 Article 26
2015





Western Kentucky University, bryan.m.carson@gmail.com
Jack Montgomery
Western Kentucky University, jack.montgomery@wku.edu
Follow this and additional works at: https://docs.lib.purdue.edu/atg
Part of the Library and Information Science Commons
This document has been made available through Purdue e-Pubs, a service of the Purdue University Libraries. Please contact epubs@purdue.edu for
additional information.
Recommended Citation
Strauch, Bruce; Carson, Bryan M.; and Montgomery, Jack (2015) "Cases of Note: Copyright Preempts Invasion of Privacy," Against the
Grain: Vol. 27: Iss. 2, Article 26.
DOI: https://doi.org/10.7771/2380-176X.7050






shareholders	 or	 venture	 capitalists,	 whose	
demands	for	short-term	return	on	investment	
are	generally	contrary	to	the	interests	of	their	





loyalty,	 and	develop	 sophisticated	 skill	 sets,	
forestalling	the	need	for	constant	training	and	
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DEBRA LAWS V. SONY MUSIC ENTER-




Debra Laws,	 vocalist,	 and	Spirit Pro-
ductions (Spirit)	 contracted	with	Elektra/





use	 or	 dispose	 of	 such	master	 recordings.”	
Elektra also	got	the	right	to	use	Laws’ name,	
likeness	and	bio.	
Hmmm.  I’m sure they seemed so nice when 
they showed her the Cities of the Plain.
Next,	Elektra contracted	with	Sony Music 
Entertainment, Inc.	 to	 grant	Sony	 license	
to	use	a	sample	of	Laws’	recording	of	“Very	
Special”	in	the	song	“All	I	have.”		This	was	
performed	by	L.L. Cool J.	and	Jennifer Lo-
pez.		Laws	got	no	money.
I’ve listened to the thing, but don’t get where 
her bit was blended in.
Sony	then	released	a	Jennifer Lopez	
CD	and	music	video	with	 ten	 seconds	
of	 the	 same.	 	The	 song	
became	 a	mega-hit	with	
a	 net	 of	 forty-million	
bucks.
And I presume that’s af-

















Sections	 301(a)	 and	 (b)	 of	 17	 U.S.C.	
provides	preemption.		But	it	does	not	limit	or	
eliminate	state	remedies	outside	copyright.
You can see where this is headed.  She 
signed away her rights.  But first, we need a 
two-part test to determine preemption.




(1)	 used	 her	 identity;	 	 (2)	







Now Two-Part Test Part A
Is	the	misappropriation	claim	within	the	









Remember	Bette Midler?	 	 Boy,	 that’s	
showing	your	age.		In	Midler v. Ford Motor 
Co., 849	F.2d	460	(9th	Cir.	1988),	a	profes-
sional	“sound	alike”	had	imitated	her	voice	








not	 copyrightable,	 so	 this	 suit	was	outside	
of	copyright	law.
Midler was	applied	in	Waits v. Frito-Lay, 
Inc., 978	F.2d	1093	 (9th	Cir.	1992).	 	Tom 




Laws’ voice	was	 in	a	 tangible	medium,	
and	Sony held	 copyright.	 	The	 entirety	 of	
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QUESTION:  An academic librarian asks 
who (or what types of organizations) can 
apply the fair use principle.  Fair use tends 
to be a defense for educational institutions. 
Can it apply to non-educational nonprofits?









True,	many	of	 the	 fair	 use	 cases	 that	 are	
publicized	 in	 the	 library	 press	 deal	 with	
nonprofit	 educational	 institutions,	 but	 there	
are	many,	many	other	fair	use	cases,	even	in	
the	 commercial	 sector,	 in	which	 courts	 find	
fair	use.
QUESTION:  A retired university faculty 
member is dealing with the republication of 
two of his books, collections of stories of war 
dating from the days of Arthur of Britain. 
The first two that will be republished deal 
with World War II, with other volumes to 
follow.  The publisher has asked for a rea-
sonable number of photographs to accom-
pany the volumes.  The author wants to use 
photographs produced by the United States 
and the Great Britain during World War II, 
and a couple are of German origin — both 
labeled “bild-archiv.”  Are all U.S. and U.K. 
government-produced photos of World War 






ment	works.	 	 If	 the	 soldier’s	 actual	 job	was	
to	 take	photographs	for	 the	War	Department	






















QUESTION:  A corporate librarians asks 
if she purchases permission from the Copy-
right Clearance Center to use a figure from a 
published article, does she also need to secure 
author permission separately or does CCC 
handle obtaining permission?
ANSWER:		There	are	two	possibilities	for	
figures	 in	published	articles.	 	 (1)	The	author	
of	 the	 article	 actually	 created	 the	figure	 and	
therefore,	at	least	initially,	owned	the	copyright	
because	it	is	a	part	of	the	article.		The	author	










QUESTION:  An academic librarian asks 
two questions concerning the school’s insti-
tutional repository.  (1) Does the school need 
to get permission from all authors on co-au-
thored pieces before putting them into the 
repository?  (2) For students’ works included 














may	 allow	 the	 author(s)	 to	 place	
earlier	 versions	of	 the	 article	 in	 a	
repository.
(2)	Copyright	 belongs	 to	 the	 author,	 and	
when	the	author	is	a	student	it	belongs	to	that	
student,	not	the	institution.		The	only	way	the	







QUESTION:  A college faculty member 
inquires about the definition of electronic 
materials.  What is included? 
ANSWER:	 	 Typically,	 “electronic	ma-
terials”	 include	 everything	 in	digital	 format.	




QUESTION:  What is the copyright status 
of Facebook memes?















QUESTION:  A college professor asks 
about working with a state department of 
public instruction on a study which ultimately 
resulted in a book published by a university 
press.  The professor is interested in knowing 
what her assets in the work are.
ANSWER:	 	The	answer	 to	 this	question	
depends	on	whether	the	faculty	member	had	
a	contract	with	the	state	agency	and	what	the	




















And Now Part B of Our Test




at	 least	not	getting	paid	 for	 it.	 	But	 she	had	
signed	away	copyright.		
